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  The history of the American administrative state is the history of competition among different entities for control of its policies.  All three branches of government--the President, Congress, and Judiciary--have participated in this competition; so too have the external constituencies and internal staff of the agencies.  Because of the stakes of the contest and the strength of the claims and weapons possessed by the contestants, no single entity has emerged finally triumphant, or is ever likely to do so.  But at different times, one or another has come to the fore and asserted at least a comparative primacy in setting the direction and influencing the outcome of administrative process.  In this time, that institution is the Presidency.  We live today in an era of presidential administration.

  This assertion may seem jarring to those who have immersed themselves in the recent work of constitutional law scholars on the relationship between the Presidency and the administration.  In this work, scholars have debated the constitutional basis for a fully "unitary executive"--otherwise put, a system in which all of what now counts as administrative activity is controllable by the President.  Because Congress has deprived (or, in the view of the "unitarians," unconstitutionally purported to deprive) the President of such plenary authority in one obvious respect--by creating the so-called independent agencies, whose heads the President may not remove at will--the common ground of this debate is that the current system of administration is not strongly unitary.  And because this much is common ground, the participants in the debate largely have failed to register, much less to comment on, the recent trend toward presidential control over administration generally. . . . .

    A key aspect of this system of administrative control raises serious legal questions.  Accepted constitutional doctrine holds that Congress possesses broad, although not unlimited, power to structure the relationship between the President and the administration, even to the extent of creating independent agencies, whose heads have substantial protection from presidential removal.  The conventional view further posits, although no court has ever decided the matter, that by virtue of this power, Congress can insulate discretionary decisions of even removable (that is, executive branch) officials from presidential dictation--and, indeed, that Congress has done so whenever (as is usual) it has delegated power not to the President, but to a specified agency official.  [A Presidential] command to executive branch officials to take specified actions within their statutorily delegated discretion ill-comports with this view. The Unitarians, [however], would defend the practice simply by insisting, against the weight of precedent, that the Constitution provides the President with plenary authority over administration, so that Congress can no more interfere with the President's directive authority than with his removal power. . . 
  

II. Presidential Administration--Some Background and History

  Harry Truman, preparing to leave the Presidency, famously remarked of his soon-to-be successor: "He will sit here and he'll say, 'Do this!  Do that!'  And nothing will happen.  Poor Ike--it won't be a bit like the Army."  Truman's comment may have applied to more than the administrative sphere, but his relationship with the federal bureaucracy doubtless took pride of place as a source of his frustration.  Since the dawn of the modern administrative state, Presidents have tried to control the bureaucracy only to discover the difficulty of the endeavor.  On another occasion, Truman complained, "I thought I was the president, but when it comes to these bureaucrats, I can't do a damn thing."  John Kennedy reportedly once told a petitioner, "I agree with you, but I don't know if the government will."  Richard Nixon notoriously viewed himself as surrounded by a hostile administration, complaining on one occasion to his chief domestic policy advisor *2273 that "we have no discipline in this bureaucracy."  Jimmy Carter commented in a press conference during the last year of his Presidency that although he knew from the beginning that "dealing with the federal bureaucracy would be one of the worst problems [he] would have to face," the reality had been even "worse than [he] had anticipated."
  The reasons for this difficulty and attendant frustration come in two kinds.  The President, as an initial matter, confronts a typical principal-agent dilemma: how to ensure against slippage between the behavior the principal desires from the agent and the behavior the principal actually receives, given the agent's own norms, interests, and informational advantages.  In a world of extraordinary administrative complexity and near-incalculable presidential responsibilities, no President can hope (even with the assistance of close aides) to monitor the agencies so closely as to substitute all his preferences for those of the bureaucracy.  And superimposed on this constraint lies another: the President, even in theory and even as to executive branch agencies, is not the single, indisputable principal.  Given both the structure of American government and the requirements of administrative law, the President must compete for that preeminent position with the other institutions and groups, [such as Congress and special interest organizations]. . . . Little wonder that Presidents often have felt powerless to achieve this objective.
  

B. The Reagan Era

  The sea change [regarding Presidential control] began with Ronald Reagan[, who], self-consciously and openly adopted strategies to exert this influence. . . .  Reagan . . . instituted, through two executive orders, a centralized mechanism for review of agency rulemakings unprecedented in its scale and ambition--and soon shown to be unprecedented in its efficacy as well, though perhaps still not to the degree its advocates desired. 

 Executive Order 12,291, issued during Reagan's first month in office, established the system: the order required executive--but not independent-- agencies to submit to OMB's Office of Information  and Regulatory Affairs (OIRA) for pre-publication review any proposed major rule, accompanied by a "regulatory impact analysis" of the rule, including a cost-benefit comparison.  The order also outlined substantive criteria to govern agency rulemaking: "to the extent permitted by law," an agency could regulate only if the benefits of doing so exceeded the costs and the choice among alternatives "involv[ed] the least net cost to society."  Although the order and the legal opinion supporting it explicitly disclaimed any right on the part of OMB, or the President himself, to dictate or displace agency decisions, the order effectively gave OMB a form of substantive control over rulemaking: under the order, OMB had authority to determine the adequacy of an impact analysis and to prevent publication of a proposed or final rule, even indefinitely, until the completion of the review process., issued four years later, added a mandate that each agency submit for OMB review an annual regulatory plan listing proposed actions for the year, thus giving OMB an earlier opportunity to influence agency rulemakings. 

  These orders proved in practice, as promised on paper, more consequential than any prior review system, especially in their early years of operation.  During Reagan's tenure, roughly eighty-five rules each year were either returned to the agencies for reconsideration or withdrawn by the agencies in the course of review.  Although this figure amounted to less than four percent of all rules OMB reviewed, the rules that provoked OMB's displeasure tended to be among the most important.  In 1986, responding to questions from Democrats in Congress, the OMB director could cite only six instances in which agencies had issued rules over OMB's objections: in four, the agencies had acted under judicial order, and in two, the agencies successfully had appealed their position to the White House.  These statistics do not show that OMB won all other battles.  In many cases in which OMB initially objected, including cases in which a rule was returned or withdrawn, OMB and the relevant agency eventually reached agreement, sometimes favoring OMB, sometimes the agency.  But OMB used its powers under the executive orders to change or (less often) block some proposed rules deemed not fully consistent with Reagan's regulatory policies, including rules relating to environmental quality and workplace safety. 

  Proponents of this system stressed the need for a centrally policed requirement of cost-benefit analysis to guard against regulatory failures--in particular, excessive regulatory costs imposed by single-mission agencies with ties to special interest groups and congressional committees.  If agency heads had to assess costs and benefits--and to offer their assessments for external review--they would begin to correct for what two former heads of OIRA termed "covert redistribution and overzealous pursuit of agency goals."  More generally, advocates of OMB oversight argued that the increased complexity of government, along with the proliferation of administrative entities, enhanced the need for effective coordination and priority-setting.  Given Congress's inability to provide overarching management of administration, demonstrated by its delegation of broad authority to agencies in the first place, only the President, acting through his advisors, could perform this coordinating function. 

  The Reagan oversight program, however, also provoked sharp criticism, most of which related to perceptions of the scheme's anti-regulatory bias. The most fundamental, though least commonly accepted, objection held that the Reagan executive orders violated the separation of powers: because the Constitution allocated lawmaking power to Congress, and because Congress had delegated this power, in the form of rulemaking authority, not to the President, but to agency officials, the President (or his delegates) could not engage in substantive review of agency rules, even short of directing or displacing any decisions.  Although capable of statement in unadorned terms, this claim derived most of its power from accompanying assertions that OMB used oversight to drive regulation in a direction (toward deregulation) different from that which the delegees would have chosen.  A second criticism focused even more explicitly on the substantive principles-- most notably, the commitment to cost-benefit analysis--incorporated in Reagan's orders.  Opponents urged that this analytical tool, especially as wielded by an office predisposed against regulation, worked against even socially gainful regulation because of the difficulty of quantifying certain benefits; they also claimed that the orders' emphasis on cost, even as qualified by the phrase "to the extent permitted by law," clashed with the policies underlying most regulatory statutes.  A final objection stressed the delay created by OMB review, which critics saw as both a harm in itself and a means of diluting regulatory initiatives. 

  Enmeshed with all these objections was concern about the secrecy with which President Reagan's regulatory oversight system operated.  Most of OMB's communications with the agencies, whether written or oral, never appeared in the public record of rulemakings or became otherwise subject to disclosure. OMB thus could induce changes in a proposed rule--before, during, or after the official comment period--in ways and for reasons that remained invisible to interested parties, the public, the courts, and Congress. Worse yet, in the view of critics, OMB could and did discuss rules with interest groups (often the regulated entities) and convey their views to the initiating agencies, as either the groups' analysis or OMB's own, without divulging the nature or content of these communications.  The OMB process thus created an additional mechanism for the back-channel participation of industry groups, which reinforced the review system's antiregulatory inclinations.  . . . 


III. Presidential Administration in the Clinton Years
  
 [O]bservers might have predicted that when a Democratic President assumed office in 1993, a radical curtailment of presidential supervision of administrative action would follow.  Instead, the very opposite occurred.  President Clinton, to be sure, replaced Reagan's executive orders on regulatory review and eliminated Bush's Competitiveness Council.  But as this Part will show, presidential control of administration, if with a different policy orientation and in a different form, expanded significantly during the Clinton Presidency, moving in this eight-year period to the center of the regulatory landscape.

  President Clinton treated the sphere of regulation as his own, and in doing so made it his own, in a way no other modern President had done.  Clinton came to view administration as perhaps the single most critical--in part because the single most available--vehicle to achieve his domestic policy goals.  . . . 

   President Clinton's Executive Order 12,866, issued in September 1993 as a replacement for Executive Orders 12,291 and 12,498, retained the most important features of President Reagan's oversight system.  The new order again required that agencies submit major regulations to OMB for review.  It made clear that cost-benefit analysis, to the extent permitted by the relevant statute, would continue to serve as the basic criterion in assessing regulatory decisions.  And it established an annual regulatory planning process similar to that initiated by Executive Order 12,498. 

  The differences in the new order that most observers highlighted were those moderating controversial aspects of the Reagan oversight system.  As an initial matter, much of the rhetoric in the order downplayed the substantive importance of OMB's role in reviewing agency decisions.  The order listed as one of its objectives "to reaffirm the primacy of Federal agencies in the regulatory decision-making process" and pledged that "the regulatory process shall be conducted . . . with due regard to the discretion that has been entrusted to the Federal agencies."  Backing up this statement of intent, the order limited the time available for OMB review, thus preventing OMB from using delay as a tool for pressuring agencies to revise proposed rules. The order further restructured the regulatory planning process to encourage earlier consultation and coordination between OMB and the agencies in an effort to reduce the incidence of last-minute conflicts in the review process.  Finally, the order suggested a generally more positive attitude toward regulatory efforts, particularly on health and safety matters. In addition to reciting language about the potential benefits of regulation, the order eased the mandate that agencies use cost-benefit analysis as the basis of decisionmaking by authorizing the agencies to incorporate in this analysis "equity," "distributive impacts," and "qualitative measures."  A later executive order continued in the same vein by requiring agencies to conduct, and submit to OIRA for review, evaluations of the environmental, health, or safety effects on children of proposed major regulations. 

  Perhaps the most heralded changes in the new executive order related to ex parte contacts and disclosure issues.  Under the order, only the Administrator of OIRA could receive oral communications from persons outside the executive branch, and agency personnel had the right to be present at any such meeting. The order further required OIRA to forward to the relevant agency all written communications from outsiders and to maintain a log, available to the public, of both written and oral communications involving these parties  And after publication of the regulatory action (or a decision not to go forward with it), OIRA was required to disclose all written communications between itself and the agency.  Taken together, these provisions substantially opened the review process to public view and comment.

  The new review system produced fewer battles between OMB and the agencies than had occurred in the Reagan and Bush Administrations, although the reasons are uncertain.  Some statistics suggest no less activism by Clinton's OMB than by its two predecessors.  Of the rules reviewed by the Clinton OMB, the percentage approved without change sharply decreased from prior years, the percentage approved with change increased proportionately, and the small percentage either returned to or withdrawn by the initiating agency remained roughly constant.  These figures may imply that the abatement of open conflict between OMB and the agencies in the Clinton years had less to do with decreased scrutiny in the review process than with the absence of a Democratic Congress ready to ally itself with the agencies in defense of regulation.  But that analysis is open to question on two grounds.  First, the statistics to some degree compare apples and oranges, because the Clinton OMB chose to review fewer rules than did its predecessors, so as to focus resources on the most important; thus, an equivalent percentage return by the Clinton OMB of this smaller group of rules would indicate decreased activism if prior OMBs returned only (or mostly) rules meeting this level of significance.  Second, the statistics cannot negate the possibility that the Clinton OMB, even if revising or returning the same number of important rules, chose less often than prior OMBs to cross swords with the agencies on the most critical matters.  On this hypothesis, the lack of conflict arising from regulatory review in the Clinton years indeed resulted from a less interventionist stance on the part of OMB, attributable either to the deference pledged to agencies in the new executive order or to a convergence of views about regulatory policy between rulemaking agencies and the OMB of a Democratic President. 

  But beneath the apparent restraint of the Clinton executive order, as both written and applied, lay two hints of an expansive understanding of the President's authority over the sphere of administration.  The first came in the executive order's treatment of independent agencies.  Whereas the Reagan orders had exempted the independent agencies, the Clinton order included them to a certain extent.  Although not requiring the independent agencies to submit individual rules for review, the order did subject the independents to the regulatory planning process administered by OMB and overseen by the Vice President.  This provision enabled the other participants in the process (including the Vice President) to "request further consideration" of proposed rules that appeared in conflict with other agency action, the regulatory principles set out in the executive order, or "the President's priorities."  Clinton might have taken this extra step because he had less reason than Reagan to fear the reaction of a still-Democratic Congress, but the provision nonetheless signified a strong commitment to presidential oversight of administration, extending even beyond the executive branch to the independent agencies. 

  Even more important, the Clinton executive order, unlike the Reagan orders, suggested that the President had authority to direct executive department (though not independent agency) heads in the exercise of their delegated rulemaking power.  The order did so by setting up a formal process, with the President serving as arbiter, for resolving disputes arising out of OMB review.  According to the order, conflicts between agencies or between OMB and an agency were to be resolved, "[t]o the extent permitted by law, . . . by the President, or by the Vice President acting at the request of the President, with the relevant agency head (and, as appropriate, other interested government officials)."  If the last clause in this provision raised a question whether agency heads had some shared role in making these decisions (beyond the opportunity to present their views to the President), a later provision suggested they did not: "At the end of this review process, the President, or the Vice President acting at the request of the President, shall notify the affected agency . . . of the President's decision with respect to the matter."  The order, to be sure, included the phrase "to the extent permitted by law," thus allowing a resistant agency head to argue that the law prohibited presidential displacement of her authority--otherwise put, that the law enabled the President to issue only an advisory opinion.  But the fairly clear premise of the order was that the simple delegation of rulemaking authority to a specified agency head (the kind of delegation which underlies almost all regulations) would not prevent the President from making a final decision.  There was no hint that the qualifying phrase would swallow the conflict resolution procedure.

  It is questionable whether this provision made much difference in the actual practice of OMB review of regulations.  First, Presidents Reagan and Bush had found moderately effective, if informal, ways to resolve conflicts between OMB and an agency (or between different agencies).  Indeed, much of the Democratic Congress's criticism of rulemaking in these administrations focused on the way the EOP (OMB itself or the White House) had succeeded in altering or even displacing agency judgments.  Viewed from this perspective, the Clinton executive order's provision on conflict resolution might have seemed only a way of making the emergent exercise of presidential power over administrative action more open and accountable to the public.  Second and conversely, officials in the Clinton administration in fact used this formal procedure very rarely.  Perhaps few disputes rose to this level of importance; or perhaps officials in both the EOP and the agencies found advantages in the use of more informal--that is, less open and accountable-- ways of resolving even significant conflicts.  In either event, the dispute resolution provision of the Clinton executive order did not change the essential way that OMB regulatory review operated.

  As a theoretical matter, however, the conflict resolution provision of the Clinton executive order constituted a striking assertion of executive authority.  Consider here the historical context: Presidents before Reagan, as the ABA study noted, usually had shunned direct EOP involvement in any administrative rulemaking, and even Reagan, in creating a mechanism for this involvement, had disclaimed any authority ultimately to displace the judgment of agency officials  The Clinton order, by contrast, implied precisely this power--presidential directive authority over discretionary decisions assigned by Congress to specified executive branch officials (other than the President).  Under this view, the President would not need to resort to his power of removal over executive branch heads to ensure a certain rulemaking result: that result would--or at least should--follow by virtue of a presidential (displacing a secretarial) order.  For the Clinton executive order to make this claim was to say something significant about the nature of the relationship between the agencies and the President--to say that they were his and so too were their decisions.  That assertion, although proving to have a marginal impact in the sphere of OMB review, served as the foundation for the innovative techniques Clinton used in other contexts, to far greater practical effect, to impress his own regulatory views on the administrative agencies.

  


